To: Board of Commissioners, Benton County From: Ken Eklund

Hello Commissioners: Pointing to the testimony of Maggie Cross (p. 18) — just affirming that public
testimony, backed by evidence, can be more compelling at LUBA than consultant work.

BEFORE THE BOARD OF COMMISSIONERS OF THE STATE OF OREGON
FOR THE COUNTY OF YAMHILL

SITTING FOR THE TRANSACTION OF COUNTY BUSINESS

In the Matter of an Order Denying Docket )
SDR-16-14/FP-03-14, Site Design Review )
and Floodplain Development Permits for )
Riverbend Landfill Expansion, Including Findings )
For Denial, on Remand from the Land Use Board )
of Appeals; Applicant Riverbend Landfill Company )

Board Order 20-284

THE BOARD OF COMMISSIONERS OF YAMHILL COUNTY, OREGON (the Board)
sat for the transaction of county business on August 20, 2020, Commissioners Casey Kulla, Mary
Starrett and Richard L. “Rick” Olson being present,

IT APPEARING TO THE BOARD as follows:

A. In 2016, the county adopted Board Order 16-66, allowing Riverbend Landfifl
Company (“applicant”) to develop a 37-acre expansion of the Riverbend Landfill. Following
appeals to the Land Use Board of Appeals, Oregon Court of Appeals and Oregon Supreme Court,
Board Order 16-66 was remanded to the county for further proceedings.

B.  Following receipt of a request from the applicant, the Board scheduled proceedings
to accept new evidence and testimony regarding the remand decision.

C.  On August 6, 2020, following review and consideration of the record of this matter
and the additional remand record, the Board deliberated and voted two to one to deny the

application.

D.  The attached findings represent the county’s findings for denial on remand of the
above-referenced planning dockets, NOW, THEREFORE,

IT IS HEREBY ORDERED BY THE BOARD AS FOLLOWS:

Section 1, The findings attached as Exhibit “A” and incorporated herein by reference
are hereby adopted in support of this Order.

/f
/i

I
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Ken Eklund
To: Board of Commissioners, Benton County  From: Ken Eklund

Hello Commissioners: Pointing to the testimony of Maggie Cross (p. 18) – just affirming that public testimony, backed by evidence, can be more compelling at LUBA than consultant work. 
�


Section 2. Planning Dockets SDR-16-14/FP-03-14, Site Design Review and Floodplain
Development Permits for Riverbend Landfill Expansion, are hereby denied.

DONE this 20" day of August, 2020 at McMinnville, Oregon.

ATTEST: L COUNTY BOARD OF COMMISSIONERS

County Clerk \ % EY KULLA
By: 7 s ; Cueofed /*()
Deputy Carolina Rook rrRTe Comm1ssmner ’ MARY STARRETT

T Al . LD
FORM APPROVED BY: .

m Commissioner RICHARD L. “RICK” OLSON

Timothy S. Sadlo
Senior Assistant County Counsel
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Exhibit A - Board Order 20-284
Findings in Support of Denial

Docket No.: SDR-1 6-14 and FP-03-14 (Remand)

Request: Site Design Review for the enhancement and expansion of an
existing solid waste disposal facility, together with a Floodplain
Development Permit to accommodate those portions of the
development within the 100-year floodplain.

Applicant:  Riverbend Landfill Company
13469 SW Highway 18
McMinnville, OR 97128
Contact: Paul Burns, Director of Disposal Operations, Pacific
Northwest

Tax Lots:  Map 5501, Tax Lots 101, 200, 400, and 401
Location: 13469 SW Highway 18
Zone: Exclusive Farm Use District - EFU-80

L Introduction and Background

This matter comes before the County on remand from the Land Use Board of
Appeals ("LUBA"). Riverbend Landfill Co. ("Applicant" or "Riverbend"), which owns
and operates the Riverbend Landfill approximately three miles southwest of the city of
McMinnville, previously submitted two applications for the enhancement and expansion
of Riverbend Landfill. The first application was for Site Design Review ("SDR")
pursuant to Yamhill County Zoning Ordinance ("YCZO" or "Code") Section 1101, and
the second application was for a Floodplain Development Permit pursuant to YCZO
Section 901, The stated purpose of the applications was to allow Riverbend Landfill to
continue operating by expanding operations to adjacent land as other areas of the existing
landfill go into final closure. The County processed both applications together.

The County approved both of Riverbend 's applications on April 23, 2015 through
Board Order 15-115. Participants in that proceeding sought review of the County's order
by appealing to LUBA. LUBA issued its Final Order and Opinion on November 10,
2015 (LUBA No. 2015-036). LUBA concluded that *’the county's general approach in
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determining compliance with ORS 215.296(1), with respect to nuisance birds and other
impacts, suffers from several analytical or methodological flaws." Based on that
conclusion, LUBA remanded the decision back to the County "to conduct a new
evaluation of the evidence" and to "make a new determination whether Riverbend has
demonstrated that the cumulative impacts of the proposed use will not force a significant
change in, or significantly increase the cost of, accepted farm practices on surrounding
lands."

In its proceeding on remand, the county adopted revised and additional findings
and conditions of approval and approved the application. Another appeal to LUBA
(LUBA No. 2016-026) followed. That appeal resulted in the following decisions issued
by LUBA and the appellate courts;

Stop the Dump Coalition v. Yamhill County, 74 Or LUBA 1 (2016)
Stop the Dump Coalition v. Yamhill County, 284 Or App 470, 391 P3d 932 (2017)
Stop the Dump Coalition v. Yamhill County, 364 Or 432, 435 P3d 698 (2019)

Stop the Dump Coalition v. Yamhill County,  LUBA ___, LUBA No. 2016-026
(Final Opinion and Order, May 20, 2019)

Stop the Dump Coalition v. Yamhill County, 299 Or App 389, 449 P3d 927 (2019)

In each instance, the county’s decision approving Riverbend’s application was
reversed or remanded,

Ultimately, the Supreme Court of Oregon held that conditions of approval requiring
Riverbend to purchase their crops (Frease farm) or to conduct litter patrols on their farms

to pick up landfill litter (McPhillips farm) were not acceptable conditions and could not

be used to safisty ORS 215.296. ORS 215.296 is in turn incorporated into the County's approval
standard, YCZO 402.02(V). 1

'YCZO 402.02(V) provides in material part:

V. The maintenance, expansion or enhancement of an existing site on the
same tract for the disposal of solid waste for which a permit has been granted
under ORS 459.245 by the Department of Environmental Quality, together with
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LUBA then remanded the application to the county for the purpose of
consideration under the standard set by the Supreme Court. Riverbend appealed this
decision to the Court of Appeals, arguing that LUBA erred,

when it rejected the county's determination that Iandfill litter would not cause a
significant change in accepted farm practices on the McPhillips property under
ORS 215.296. In particular, petitioner contends that LUBA improperly ignored
factual findings by the county regarding the volume of litter escaping the landfill
that, in petitioner's view, would support the conclusion that any change to accepted
farm practices resulting in the landfill expansion necessarily would be minimal.

SDC, 299 Or App at 390.

The Court of Appeals rejected this argument and upheld LUBA’s decision to
remand.

In the same case, the Stop the Dump Coalition (“Coalition”) and others cross-
petitioned as to LUBA’s apparent determination that cumulative impacts upon the Frease
farm were not significant under the statute, The court held that it need not decide that
question “because the parties, ultimately, agree that the issue raised in it is not something
in dispute. That is, the parties agree that LUBA's order did not eliminate the county's
obligation to evaluate the cumulative impacts on the Frease farm on remand.” Id.

II.  Framework of the Current Proceeding

On April 28, 2020, Riverbend requested in writing “that the County proceed with
its application on remand,” and stated:

To address the first issue on remand, it will be necessary to open the record
for the limited purpose of accepting evidence of actual litter impacts from the
landfill to the McPhiilips hay farming practices. To address the second issue on
remand, it is not necessary to open the record. Instead, the County can make
findings regarding cumulative impacts based on the existing record (in addition to
the record developed to address the McPhillips hay farming practices). The County
should therefore accept only written argument with respect to the issue of
cumulative impacts,

equipment, facilities or buildings necessary for its operation. The use must satisfy
the standards set forth in ORS 215.296(1)(a) and (b) and the standards set forth in
Section 1101, Site Design Review, * * *
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Over the Coalition’s objection that the record either be opened as to both issues or
not at all, the County agreed to the applicant’s request and sent its “NOTICE OF PUBLIC
HEARING TO REOPEN THE RECORD ON REMAND OF BOARD ORDER 16-66
FOR RECEIPT OF WRITTEN TESTIMONY ND EVIDENCE ONLY,” stating in
material part:

The hearing will be limited to accepting written or electronic argument only on the
following issues and no new evidence will be accepted on the following issue:

(1)Whether evidence in the record, demonstrates the presence or absence of
significant cumulative impacts to accepted farm practices (including the
costs of those practices) from the existing landfill and the proposed
expansion area.

The hearing will be limited to accepting new written or electronic evidence and
written or electronic argument on the following issue:

(1) Whether litter generated by the existing landfill, or expected to be
generated by the proposed expanded landfill, will force a significant change
in accepted farm practices (including the costs of those practices) on the
McPhillips hay farm, located east of the landfill at 13351 McPhillips Road,
McMinnville.

Pursuant to that notice, the county held its initial hearing on remand, without oral
testimony, on remand on July 9, 2020. The record was then held open for additional
written submittals as follows:

July 16, 2020 Additional evidence and argument
July 23, 2020 Rebuttal to July 16 submissions
July 30, 2020 Applicant’s final written argument

The Board then deliberated and reached its decision on August 6, 2020, finding as
follows;
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III.  Findings of Fact
A.  Impacts of Windborne Litter upon the McPhillips Farm

McPhillips Farm (the “farm”) is adjacent to the landfill. The significant changes in
accepted farm practices and significant increases in the costs of those practices resulting
from landfill litter being deposited upon the farm have been identified as recurrent
problems throughout these proceedings. In describing the outcome of the first round,
LUBA stated;

In Stop the Dump Coalition v. Yamhill County, 72 Or LUBA 341, 367-72
(2015) (SDC I) we explained the impacts on accepted farm practices on the
McPhillips farm in some detail. We sustained two assignments of error in part
concerning ORS 215.296(1).

SDC, LUBA No. 2016-026 (Final Opinion and Order, May 20, 2019) slip op 4 n 2.

In the second round, after LUBA’s initial remand and the applicant’s successful
effort to impose mitigating conditions upon the farm itself, LUBA held:

As discussed above, we have affirmed the county's conclusions that individual
impacts, as conditioned, are insignificant. In some cases, our affirmance rested
heavily or entirely on the conditions that were imposed. Indeed, in addressing litter
impacts on the McPhillips farm, we concluded that it was a close question, even
considering the imposition of conditions. * * #

SDC, 74 Or LUBA at 37.

Thereafter, the Supreme Court of Oregon struck the offending conditions. The
effect of the Court’s ruling was summarized by LUBA as follows:

The Supreme Counrt also agreed with petitioners that condition 25 [ordering litter
patrols on the farm] did not have the effect of ameliorating in any way the impact
on the McPhillips farm from having to conduct litter patrol and waste cleanup,
because the accepted farm practices on the McPhillips farm will be changed by
having to conduct litter patrols "[r]egardless of whether McPhillips or Riverbend
pays|[.]" 364 Or at 462. The Supreme Court remanded to LUBA to reconsider
"whether the county correctly determined that the change in accepted farm
practices was not substantial before it remands to the county." Id.
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* % * The second question we must answer here is whether condition 24,
requiring Riverbend to install an additional litter fence between the working face
of the landfill and the McPhillips farm, is sufficient without condition 25 to make
the changes to accepted farm practices on the McPhillips farm not "significant."

SDC, LUBA No. 2016-026 (Final Opinion and Order, May 20, 2019) slip op 6.
LUBA held:

We now conclude, based on the evidence discussed in SDC I, that
condition 24 requiring installation of a second fence between the working face of
the landfill and the McPhillips farm is not a sufficient basis in itself to conclude
that the need for litter patrols and other measures has been reduced below the level
of significance. A reasonable decision maker could not conclude that even after
implementation of condition 24, landfill litter would not cause a significant change
in accepted farm practices on the McPhillips property, because there is no
quantification in the record of how effective the existing fence is at intercepting
landfill trash.

Id. at 9-10. (Emphasis added.)

Indeed, the record is clear that whatever the benefits of the first litter fence (if
any), large amounts of litter from the landfill made their way onto the farm and, as
LUBA has itself found, resulted in significant changes in accepted farm practices and
significant increases in the costs of those practices for McPhillips. Thus, there was no
way to determine what benefits, if any, might result from the imposition of the condition
requiring a second litter fence. We also find that, based upon the materials submitted into
this record on remand, we have still not seen such a calculation.

Instead, Riverbend has submitted a novel fencing concept along with other
practices which it asserts will reduce litter impacts upon the farm to a point at which
changes in accepted farm practices and increases in the costs of those practices on the
farm will be insignificant. It contends that a condition of approval mandating this
concept will be sufficient to produce compliance with ORS 215.296.
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Testimony of McPhillips and Other Farmers on Remand

Ramsey McPhillips

Topographical evidence in the record shows that the McPhillips farm lies at a
lower elevation than the landfill, including the proposed expansion areas. We note here
certain of the evidence set out in Mr. McPhillips’s letter of July 7, 2020:

Litter blows off the face of the landfill onto McPhillips Farms. Applicant's
Site Design Review Application, November 35, 2014, Atlas p.7 shows that during
April-August, which precedes and continues through haying season, prevailing
winds blow directly over the dump and the proposed expansion area through the
McPhillips farm.

No “litter fence” or series of litter fences could be high enough to reach the
heights at which litter from the dump blows up info the air before landing on my
fields; much of the litter is so light that its travel with the wind is essentially
unrestricted.

While the existing litter fence may intercept some garbage, its effect is not
detectable or helpful on my farm. The quantities of trash that land on my fields
continue to significantly impact my farm operation. Perhaps the situation could be
worse, but it is already so bad that one wonders how much worse it could be.

Thus, Mr. McPhillips documents that even with the currently quite low amounts of
garbage coming to the landfill, he still finds landfill trash in his fields and it still effects
significant changes in his accepted farm practices. An expanded landfill receiving
300,000 tons of putrescible waste a year will spread even more plastic waste onto his

property.

While not essential to this portion of our findings, we note that in his letter, Mr.
McPhillips also notes other sources of landfill garbage which independently cause
significant changes in accepted farm practices and significant increases in the costs of
those practices. These are (1) litter washed up due to periodic flooding around the
landfill; (2) litter that is transported by seagulls, crows and ravens that pick up trash on
the working face of landfill and then fly to the farm, where they pick it apart to extract
bits of food from plastic bags; and (3) litter flying off garbage trucks and borne by the
wind onto the farm’s fields.
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Sam Sweeney

Farmer Sam Sweeney wrote on July 1, 2020:

Litter, including plastic of any type in hay or straw fields can be a problem
on farms that produces hay or straw. Since the McPhillips farm is adjacent and
downwind from the landfill; this would be a large problem and add significantly to
the cost of production of hay or straw.

The normal prevailing westerly wind flows at the Landfill can pick up litter
when the trucks are dumping, and the covering processes of garbage are being
conducted blowing the litter on to the adjacent McPhillips farm's hay fields.

The litter would need to be picked up before the hay grows taller hiding the
litter. Picking up all of the litter, which needs to be done on a routine basis would
significantly increase the cost of producing hay.

Furthermore, If the litter is undetected and not removed, it can get caught in
the baler and jam the needles and tying mechanisms, When this happens the
baling, operation has to stop and clear the problem.

It a part of the baler is broken, it requires a trip to town to order a
replacement part that may take days to be delivered. This significantly adds to the
cost of hay production. All it takes is one small piece of litter to cause this to
happen!

The other problem with litter in a hay field is even more serious and has
negative consequences for not only the McPhillips hay farm, but all Yambhill
County hay farms and all Oregon hay farms.

Oregon has a reputation of producing high quality hay. If Oregon's
reputation is damaged due to litter in hay, the market can be lost which results in
the loss of significant income for all hay farms in Oregon, * * *

Dave and Doris Cruickshank

On July 8, 2020, farmers Dave and Doris Cruickshank wrote:
If Titter does blow into a hayfield that is ready for harvest, it is very difficult
to remove, It requires walking though forage that is waist high while looking for

materials that can damage machinery as well as become embedded in the baled
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forage. Should a plastic bag blow into a field, it can wrap around machine parts,
requiring costly repairs and time delays. Plastic will DESTROY bearings on
machinery. These time delays significantly impact farming costs, especially when
harvesting a time-sensitive crop. Dealing with litter that causes the above problems
would have a significantly negative economic impact on farming operations.

Clarke EHingson

On July 8, 2020, farmer Clarke Ellingson emailed these comments:

In 2016, I submitted a letter to this Board describing an incident that
occurred in 2015 regarding a hay crop I had purchased from a field adjacent to the
landfill. A copy of my 2016 letter is attached. T have also attached a map of the
area around Riverbend Landfill on which I have marked the field I had purchased.
You can see that it is right next to property owned by the landfill.

As described in my 2016 letter, that particular field was full of trash,
including plastic bags and even a toy doll's head. We couldn't sell this hay to our
customers, causing us to lose a substantial amount of money.,

The only way so much trash could have gotten spread around the field like
that is if it blew there off the landfill. Based on the litter I found in the field I
hayed, I don't see how adding another litter fence on the dump could keep litter
from blowing onto the McPhillips farm or other land adjacent to the landfill. I've
watched trash blow from frucks while they are dumping on top of the landfill.
Much of the trash is extremely light and can fly high enough to blow away from
the landfill onto surrounding fields. No fence is going to be high enough to catch
it.

The field T hayed in 2015 was Alfalfa and I was cutting it the first time for
the year. I believe the trash accumulated over the winter and the alfalfa grew up
over it. It wasn't noticeable until I cut it. Once I cut it I felt it was my duty to finish
the job. So I was stuck with it. That's the way it works when you purchase standing
hay. Other fields that I have hayed, including my own, that are located farther from
the landfill have never had a problem with trash. Picking trash out of my hay ficlds
is definitely not something I am accustomed to doing.

The map submitted by Mr. Ellingson shows that the heavily littered hayfield is
adjacent to McPhillips Farm, and is incorporated into our findings.
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Paul Kuehne (Creekside Farms)

In his letter of July 15, 2020, Mr. Kuehne stated:

Creekside Farms has leased a portion of the McPhillips Farms ground for
over 8 years, We are growing grass seed alongside Ramsey McPhillips' sheep,
goat, poultry and hay operation, I have reviewed the Landfill's submission request
to expand their landfill and I find that the problems related to the blowing litter
problem on the fields I rent will continue unabated even with their latest litter
control plans.

Plastic bags from the landfill in the fields Is a big problem. The amount of
plastic landing on the grass seed fields is much higher on the McPhillips Farms
fields than on any of my other owned and rented farms. A lot of the litter, mostly
plastic bags, in the McPhillips Farms fields comes off the garbage hauling traffic
passing through on Highway 18 on its way to and fromy, dump. I know it because
I see it. The landfill fencing has no bearing on this litter source. Due to proximity
to the landfill, the McPhillips fields are the pinch point of the funnel of traffic
coming to unload at the Landfill. Waste Management's litter patrols on the
highway do not pick up the litter that blows across the fields, only the trash in the
roadside ditches where I do not farm.

Plastic bags and other garbage can jam a baler or other equipment, causing
costly repairs and delays. My straw bales go to Asia and if plastic is found in a
bale I do not get paid for that bale. Ramsey and his workers must regularly comb
the fields I farm for plastic, to keep plastic from jamming my equipment and so
that I do not have straw bales refused in the Asian markets. It's a lot of extra work
and extra expense to make sure that does not happen, and it is not a practice I have
to carry out anywhere else I farm in Yamhill County.

Marilyn Walster

On July 7, 2020, Ms. Walster wrote:

We produce hay west of Yamhill (about 55-60 tons annually). 1 previously
submitted testimony in 2016 on the impacts of litter in hay fields and that
testimony is reattached.

To summarize my previous testimony, some years we'll find a piece or two
of garbage in one of our hay fields and have to pick it up. Many years we don’t
find any. Producing and harvesting hay without patrolling for litter is an accepted
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farm practice in Yamhill County. Such patrolling is not an accepted and common
farm practice here. Patrolling for garbage before baling would obviously not work
since plastic bags get wet, get shredded, degrade in sunshine, and become very
small pieces very quickly. Patrolling for what’s still visible prior to swathing when
the hay is three feet tall in the field simply won’t work because the grass is too
high.

In 2016, a previous Board of Commissioners chose to willfully twist and
misinterpret what I had stated to conclude that picking up garbage out of hay fields
does not represent a significant change or significantly increased cost in hay farm
practices. As the Land Use Board of Appeals stated:

“No reasonable decision-maker would conclude, as the county does... , that
the Walster letter conflicts with McPhillips® testimony regarding the
impacts of litter on hay operations, or rely on the Walster letter to support
the ultimate conclusion that the county draws.”

et me be crystal clear:

Patrolling for any amount of litter or garbage would be a significant change
in hay farm practices.

Patrolling for litter or garbage prior to baling would not work because the
grass is too high.

Any amount of litter in a hay field at harvest time would cause a significant
impact because a single plastic bag or other piece of garbage can jam a piece of
equipment, necessitating expensive repairs. Even if only time is lost, if you’re
racing weather and the hay isn’t baled and off the field before it rains, the crop will
be severely devalued or even lost entirely.

Based upon the testimony of Mr. McPhillips, Mr. Kuehne, Marilyn Walster, and

other farmers, we find that the accepted farm practice for hay farmers is to grow, harvest
and sell hay without the need to remove garbage, including plastic debris. Based upon
the testimony of Mr. McPhillips and the other farmers discussed above, we find that even
very small-Riverbend’s so-called “minimal”—amounts of trash, especially plastic, which
are borne onto McPhillips’ hayfield, can, do and will force a significant change in
accepted farm practices on his farm adjacent to the landfill, or significantly increase the
cost of accepted farm practices on that farm, or both. As LUBA has held, the issue here
is not the volume of litter which escapes, but the significance of the impacts in the form
of changes to accepted farm practices.
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Jordan Bacon (in support of the application)

Mr. Bacon operates a farm adjacent to the landfill. He wrote in support of the
application, stating that “farmers claiming trash in their fields, hay markets ruined, and
fruit crops being damaged” are incorrect. He inferred that those farmers were not
truthful.

On July 23, 2020, Brian Doyle wrote in response to Mr. Bacon, Mr, Doyle served
on the county's Solid Waste Advisory Committee from 1999 to 2010 and on Waste
Management's Stewardship Committee from 2012 to 2016. He states that Mr. Bacon
farms hazelnuts on land leased from Waste Management (Riverbend), and that his
comments are not objective. Indeed, he states that a “condition of the lease to Jordan (and
any other farmer who leased land from Waste Management)” requires that they not
actively oppose the operation of the landfill. We find that Mr. Bacon's ongoing economic
relationship with the applicant undermines his testimony.

Many farmers who lack Mr. Bacon’s vested interest have written with respect to
the direct litter impacts of the landfill. In addition to Mr. McPhillips, such testimony was
provided by Paul Kuehne of Creekside Farms, Scott Bernards (via newspaper quote),
Clarke Ellingson, and Jennifer Redmond-Noble. Their testimony was supported by Mary
Anne Cooper (nee Nash) of the Oregon Farm Bureau (testified as to direct harm to
member farms from litter), Peiper Sweeney (Yamhill County Farm Bureau), Dave
Cruikshank, Sam Sweeney, Jamie Bansen, and Marilyn Walster.

We find the testimony regarding litter impacts submitted by farmers other than Mr.
Bacon {o be credible and persuasive.

Riverbend’s Litter Control Concept

Riverbend terms its new proposal a “Comprehensive Litter Control Program
(CLCP).” This would consist of the following elements:

a. Site Operations designed to contain litter by minimizing the size of the
working face and compacting material immediately upon disposal to prevent litter

from becoming airborne;

b. Three-part Fencing System that includes Primary Control Fencing
(PCF), Secondary Control Fencing (SCF) and Final Control Fencing (FCF);

c. Daily Litter Patrols by site personnel;
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d. Vehicle Tarping to ensure waste loads are properly contained;

e. Daily Cover Protocol using soil and/or impermeable tarps to hold waste
in place and aid in odor control when the site is not operating;

f. Wind Monitoring using an on-site weather station;

g. High Wind Alert triggered by Beaufort number presented in Table 1;
and

h. Directional Wind Alert triggered by Beaufort number and wind
direction.

The Primary Control Fencing will ostensibly be moved as soon as prevailing wind
direction and magnitude change. The Secondary Control Fencing, including four-foot
plastic safety fencing, is to be reviewed weekly. Iflitter is getting past it, it is to be
picked up by “laborers” and additional secondary fencing may be added. Permanently
installed “Final Control Fencing” 20-50 feet tall at the perimeter of the site will
ostensibly stop any litter which gets past the other fences. The latter fencing is to be
inspected once a month and tears are to be repaired within five working days of detection.

We will now evaluate the applicant’s proposal as set out before us. In so doing,
we bear in mind that the adoption of critical conditions of approval is a serious matter. It
requires reasonable certainty (1) that the conditions will be truly effective in achieving
compliance with the approval standards, and (2) that the applicant is reasonably certain to
fully comply with the conditions we impose. Any conditions imposed must be "clear and
objective" and meet the requirements of ORS 197.296 and the Yamhill County Zoning
Ordinance. We have only this one opportunity to impose those conditions, must take into
consideration all likely conflicts, and must strongly consider Oregon law on the subject,
including statutes, goals and rules, as set out in the Oregon Supreme Court’s decision in
SDC. We address these considerations below.

1. Will the proposed measures reduce litter impacts on McPhillips Farm
to a point at which changes in accepted farm practices and increases in
the costs of those practices on the farm will be insignificant?

Riverbend has submitted a technical memorandum in support of its proposed litter
control measures from CSA Planning (“CSA”). CSA in turn obtained a technical memo
from Blue Ridge Services (“BRS”), and provided four “relevant literature articles”
relating to windblown litter. We have reviewed all of the applicant’s submittals,
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including the materials prepared or otherwise submitted by CSA, and the rebuttal
materials filed on July 23, 2020, and find as follows,

Despite the applicant’s assertion that it has "data to prove" ifs assertions, it is clear
from a review of CSA’s technical memo that these assertions are primarily based upon
unrepresentative, selective data and conjecture. CSA presents a wind study by Jay
Harland and attachments as follows:

I. Bolton, Neal. "Litter Control at Landfills: Think Close." MSW Management,
April 15, 2014.

2. Martel, Christopher M. P.E. and Heln Robert J. "Prevention, Control and
Collection: Techniques for Managing Landfill Litter." Waste Management World

3. NEPC Service Corporation. "Guidelines for Management of Plastic Bag Litter
at Landfill Sites."

4. Bolton, Neal. "Landfill Manager's Notebook: Engineering Your Litter Control
Efforts: Part 1" MSW Management, December 9, 2019

5. Blue Ridge Services, Inc. (“BRS”) Technical Memo, "Modified Beaufort Wind
Table with MSW Categories and Estimated Litter Migration Impacts.”

The BRS memo relies heavily upon anecdotes rather than data to assign various
categories of garbage to wind speeds at which they will migrate. BRS states that it
provided "anecdotal modifications to a standard Beaufort wind table * * * [that] relied
heavily on our anecdotal experience to summarize the estimated litter migration.”
What BRS acknowledges as anecdotal, Riverbend’s attorney and consultant call
quantitative data. That characterization does not make it so.

For example, BRS's "anecdotal modification” states that 8-12 miles per hour (the
speed at which "flags are extended out") is the wind speed that can steadily move plastic
bags and plastic film. However, this is inconsistent with the Bolton and NEPC articles.

Indeed BRS, which consults at landfills throughout North America, states that no
solid research has been done on the question of landfills, wind and litter, or if it has been,
they could not locate it.

The Bolton article, "Litter Control at Landfills: Think Close," states that "plastic

shopping bags or dry-cleaner plastic bags, require very little wind and can move
considerable distance when wind is almost imperceptible" (speeds of 4 miles per hour),
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while the NEPC article, "Guidelines for Management of Plastic Bag Litter at Landfill
Sites," states that "plastic bags are particularly prone to becoming litter due to their low
weight and ability to 'balloon' and travel in wind."

Bolton states:

In simple terms, two things are required for litter to blow: wind and debris.
Some things, such as plastic shopping bags or dry-cleaner plastic bags, require
very little wind and can move considerable distance when wind is almost
imperceptible. But as the wind velocity increases, a greater volume and range of
materials will blow.

What's more, as the length distance from the sources increases, the
disbursement of litter broadens into an ever-widening downwind fan.

Thus, as the working face of the landfill is directed further from the McPhillips Farm, it is
possible that litter impacts may actually increase.

Bolton also wrote the following, final paragraph of his “Landfill Manager's
Notebook: Engineering Your Litter Control Efforts";

One final note: we fully acknowledge that not all litter can be prevented, If
you have waste and you are outdoors, you are going to have some litter.

As has been shown throughout the various iterations of this case, even a very small
amount of litter in his fields can force upon McPhillips significant changes in accepted
farm practices and significant increases in the costs of those practices.

For the following reasons, we find that the on-site measurements and "data
collection" in Harland's memo are insufficient to support the applicant's conclusions.
Rather than examining wind speed throughout the year, every reading was taken during
just six days in the second half of April, 2020. (See Table 2 of Harland memo.) None of
his readings record wind direction. There are no indications at all as to whether
observations were made upwind or downwind of the working face of the landfill, or at
what distance from the working face, or whether or not active garbage tipping was
occurring. Many of the readings in the table were made in the same minute at the same
location with the same result.

Unlike those highly limited April readings, the much more comprehensive NOAA

data provided in Margaret Cross’s letter of July 16, 2020, discussed below, shows that in
winter months, steady winds can and do exceed 30 mph, and wind gusts reach 45 mph.
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We find that Riverbend’s “wind study" does not provide a sufficient basis from
which we can draw the determinations we are asked to make. We find instead that what
has been presented is highly selective data to support the applicant’s desired conclusions.
Based upon a close reading of what has been submitted, those conclusions are unmerited.

We also find that the applicant’s submittals as to wind are inadequate because:

(1) The proposed remedial actions are only {riggered in response to average
sustained winds that exceed thresholds for a duration of 15 minutes. Wind gusts and brief
winds that are strong enough to carry litter to McPhillips Farm will not trigger a response
under the CLCP. Winds that exceed thresholds for seven out of 15 minutes will not
trigger a response under the CLCP.

(2) Threshold wind speeds for proposed remedial actions are too high. Over 95
percent of the wind speeds in the wind study exceed 4 mph, speeds that will move plastic
bags a considerable distance, according to Bolton. Over 65 percent exceeded 7.5 mph,
speeds that will steadily move plastic bags according to BRS,

(3) When average wind speeds reach 18 mph, dumping is supposed to cease.
However, Riverbend will not be calling all the trucks that are en route to the landfill and
tell the drivers to turn around, Moreover, those trucks and their drivers cannot reasonably
be expected to park and stay at the landfill overnight if the wind does not die down.

(4) When average wind speeds reach 13 mph, and litier escapes the primary
fencing, litter control relies in part upon the ability to contract for temporary labor to
prevent litter from escaping. It is not feasible to rely upon the availability of such labor
on the extremely short notice which would be provided here. Are teams to be held in full-
time reserve in holding areas around McMinnville? We find that it is unreasonable to
contend that timely mitigation can be effected in this manner, We also find that adopting
a condition of approval incorporating this process would be highly unlikely to produce
the necessary result.

(5) When wind speeds average 4 mph or greater, which is nearly always the case,
fencing around the working face is to be moved with loaders and bulldozers in response
to shifts in wind direction. However, we find it highly unlikely that Riverbend will
consistently reposition fencing around the working face in response to 15-minute wind
speed averaging. Even if Riverbend could feasibly do so, we find that winds are often
variable and change direction—always without advance notice—and are at times swirling
and gusting unpredictably, carrying plastic and paper aloft beyond the ability of any fence
to control.
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(6) While Riverbend may be able to successfully order its own (Waste
Management’s) trucks to be tarped/covered going to and coming from the landfill,
Riverbend’s instructions will not necessarily meet with compliance by owners and
operators of other trucks unloading waste there. Waste Management is far from the only
user of the landfill.

(7) Even if loads are covered, garbage is necessarily uncovered for a time when it
is dumped out by the trucks in question.

We also note that the applicant’s study was based upon limited annual tonnage
dumped—currently 60,000-70,000 tons as opposed to an earlier peak of 650.000-700,000
tons, and the 300,000 tons expected if this expansion is approved. We also do not find to
be credible Riverbend’s assertion that supermarket plastic bag bans will nearly eliminate
plastic bags and other blowing plastic waste. Flight-worthy plastic has many sources and
will be with us for decades to come. The evidence shows that wind direction changes
without notice and the wind at times gusts and swirls. Moving the working face further
from McPhillips Farm will not prevent the wind from carrying plastic there if the wind is
right. Instead, lighter items may well have an even better angle for flying over the
proposed fencing.

Opponents have also submitted detailed responses to Riverbend’s proposal
generally and, more specifically, to CSA’s technical memo and related materials. Those
responses considered in our decision are described below.

Responses to the Applicant’s “Comprehensive Litter Control Plan”

Arnie Hollander Email of July 16, 2020

Mr. Hellander states as follows;

For the last 20 years I have lived in the vicinity of the landfill. We see the
landfill from our home. I drive by the landfill when I go in to McMinnville or head
north on Highway 18. I also take my garbage to the landfill. From my experience
living in this area and seeing and using the landfill [ know that Waste Management
is not accurate in stating that all airborne debris will be caught by the proposed
fencing and be prevented from getting onto the McPhillips farm,

Here is why:
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1. Winds in this area blow from multiple directions and with varying
velocities. On many days, both wind direction and velocity change frequently and
without warning. [ have seen plastic bags and paper swirling up in the air and
being deposited on to the McPhillips farm AND onto lands south and west of the
landfill. No fence will stop this from happening.

2. I ' have seen plastic bags fly off of garbage trucks that are headed to the
landfill and even after they have left the landfill. These bags land on adjoining
farms, including McPhillips.

3. Three weeks ago I went to the landfill with my garbage. My truck had a
cover over my garbage. The other 5 trucks at the garbage drop-off area did NOT
have covers over their garbage .... Debris from those trucks could have blown off
on to local farms, just as I have seen it blow off of other trucks.

4. Lastly, [ understand that Riverbend will assign staff to patrol the fencing
when the winds blow strongly. Well, what about at night? Effective patrolling is
not possible in the dark. Winds blow at all hours of the day and thus patrols would
be needed 24/7. * * *

From the above, I find that it is impossible for the proposed fencing to fully
control airborne plastic and paper. As long as the landfill is in existence,
neighboring farms will have to remove plastic and paper that comes from the
landfill and from vehicles going to and from the landfill.

We find Mr. Hollander’s eyewitness testimony to be credible and persuasive as to
the effects of variable winds and the nature of the windbome garbage at the landfill, and
the infeasibility of the applicant’s plan to prevent windborne plastic from being deposited
upon the McPhillips farm.

Margaret (Maggie) Cross letter of July 16, 2020

Inclusive of exhibits, Ms. Cross’s letter comprises 108 pages. We will set out
some of her most pertinent testimony in detail here, but have also closely reviewed the
remainder. We note that unlike the limited data produced by Riverbend’s consultants,
Ms. Cross supplies a full set of official NOAA wind data from the nearby McMinnville
Airport for the same days in April 2020, as well as for the entire period between January
1, 2019 and June 30, 2020. We have examined and considered that data. Ms. Cross also
points out:
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CSA appropriately scoured the literature to find what information existed
about measuring wind and litter at landfills. They didn't find much, but what they
did find all agreed on one premise: wind and landfills result in litter. They then
asked Blue Ridge Services in Montana to dig deeper. The results were dismal, but
in summary, the four articles appended to the Technical Memorandum agree that
wind and landfills result in litter. * * *

As Ms. Cross points out, Blue Ridge Services consults at landfills throughout
North America. BRS concludes that no solid research has been done on the question of
landfills, wind and litter or, if it has been, they cannot locate it.

Ms. Cross also states:

High wind gusts are perhaps the most pesky problem at landfills vis-a-vis
litter along with variable speed and directionality. Winds can do a 180 on a matter
of seconds and kick up from 8 mph to 25. These intense blasts - often associated
with shifting winds - can take litter airborne instantly and disburse it far afield.
Fences are useless because this is random, variable wind behavior that cannot be
predicted. To state the obvious, a steady, predictable wind flowing in one
direction makes it possible to contain and trap litter reasonably effectively.
However, this is not how winds at Riverbend behave as their own limited data
shows and the NOAA data confirms. However, gusts are only discussed in two
sentences on page 9 of the Technical Memorandum.

. Without consistent sampling at consistent locations over the course of'a
year you cannot reach any conclusions; all you have is random data for a six-day
period. If you consider the wind graphs (Attachment 4) from NOAA for the days
of the study, you will notice the following:

April 13: at 6:00 a.m. the wind is from the N
6:30 a.m. the wind is from the NW
7:00 a.m. the wind is from the SW
8:30 a.m. the wind is from the N where it stays until
4:00 p.m. when it shifts abruptly to blow from the SE
5:00 p.m. the wind is from the N
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April 16: at 6:00 a.m. the wind is from the WNW
7:00 a.m. the wind is from the N
8:00 a.m. the wind is from the NW
9:00 a.m. the wind is from the NE where it stays

April 17: at 6:00 a.m. the wind is from the NNW
8:00 a.m, the wind is from the N
12:00 noon the wind is from the NNW
1:00 p.m. the wind is from the NE
2:00 p.m. the wind is from the N
4:00 - 5:00 wind shifts to come from the SW

April 20 at 6:00 a.m. the wind is from the N until
1:00 p.m. when shift abruptly to blow from the S
2:00 p.m. shifts back to blow from due N
5:00 p.m. shift to blow from SW

April 28: at 6:00 wind blows from W (slightly from NW)
7:00 a.m. wind blows from W (slightly from) SW
8:00 a.m. wind blows from SW
9:00 a.m. wind blows from N and stays there until
4:00 p.m. blows from the E (slightly from NE)
5:00 p.m. blows from the N

April 29: at 6:00 a.m, wind blows from N, shifts to blowing due E and
quickly returns to blowing from N again until
11:00 a.m. the wind blows from S, shifting toward the NE,
5:00 p.m. when it shifts to blow from the SW

April 30: at 6:00 a.m. wind is blowing from the N, shifts to blow from
the W then {rom then until
11:00 a.m. when blows from the S, shifting by
12:00 noon to blow strongly from the SW to NE, where it remains
until
2:00 p.m. when the wind shifts to blow from the W until
3:00 p.m. when it blows from the WSW

I repeat that this is NOAA data. According [to] the CSA memorandum,

Riverbend SCADA data could provide this level of detail as well, although the
intervals are longer than at the airport. However, they [did not], so we have to rely
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on the NOAA data. This information matters when we get to the CLCP because
there is no way that portable fencing can address this problem of variability.

Ms. Cross relies upon official government data which she presents
straightforwardly. She also relies upon the words of Riverbend’s own consultants, We
find that the doubts she has raised concerning the adequacy of the data submitted by the
applicant and its consultants, and the feasibility of achieving the requisite compliance
with ORS 215.296 by means of the CLCP, to be credible and persuasive. In turn, we are
not persuaded by the applicant’s submittals.

We have identified further contradictions in the applicant’s materials. Although
Riverbend argues that the CLCP’s movable fence proposal will reduce litter to as little as
one piece during the year, its actual evidence concedes that, "[t}here is always going to be
blown litter outside the active face." ("Prevention, Control and Collection," Christopher
M. Martel, Waste Management World, December 6, 2004); "When the wind blows, litter
goes with it . ." ("Landfill Manager's Notebook: Engineering Your Litter Control
Efforts, Part 1," Municipal Solid Waste, December 9, 2019). According to the sources
submitted by Riverbend, "[s]light changes in wind direction will require that screens be
relocated or additional screens be involved," ("Landfill Manager's Notebook: Engineering
Your Litter Control Efforts, Part 1," Municipal Solid Waste, December 9, 2019). The
CLCP does not resolve the problem of dealing with such slight changes in wind direction,
especially given changing wind intensities and the multiple potential sources of litter in
the landfill.

Additionally, we note the analyses of flaws in the applicant’s CLCP contained in
(1) the letter from Friends of Yamhill County dated July 16, 2020, at 4-5, and (2) the
letter of Brian Doyle, P.E., dated July 16, 2020, especially with respect to small-scale
wind events, and the impacts of topography which the applicant and its consultant have
failed to address. These analyses further demonstrate the applicant’s failure to meet its
burden of proof herein.

The Applicant’s Rebuttal Materials Regarding Wind

On July 23, 2020, Riverbend submitted additional materials relating to wind in
support of its CLCP. These included the following:

1. Two charts graphing wind speeds in February 2020, from data collected
at (a) the McMinnville airport (NOAA Automated Surface Observing System-
“ASOS”) station and (b) the anemometer at the landfill (SCADA). These have
differing display parameters, although the overall patterns, including wind spikes)
are similar,
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2. Month by month averaged wind roses from MESOnet (Iowa State)
showing combined NOAA ASOS data from 1997 to 2019 (with the bulk of the
data from 1997 to 2018). These are useful for showing directionality by month
and degree ranges by month. They also show that the number of high wind events
are fewer than the low to moderate events, but are not at all helpful in determining
the frequency of gusts and wind shifts on-site on a daily basis. Exhibit 1 gives a
better idea of the variability of wind speeds, but has only one month's worth of

data.

3. The ASOS user guide.

4. Al ASOS recordings from the McMinnville airport from January 31 to
February 29, 2020,

We have reviewed these materials and also find them to be unpersuasive in terms
of the ability and likelihood of the CLCP to adequately mitigate windborne litter impacts
upon the McPhillips farm. For example, we note that there were 159 wind gusts at the
MecMinnville airport in Febmary, 2020, including 151 exceeding 18 mph. This is more
than five per day, but none of these would have triggered remedial action under the
CLCP.

There were also 24 five-minute periods with sustained average winds exceeding 18
mph, These occurred nearly daily, but none of those events would have triggered a
reaction under the CLCP, because in none of these periods did the wind average over 18
mph for 15 minutes or more.

We also observe the following flaws in the materials provided to us:

* The data submitted is quite general, based upon averaging.

+ Averaging 24-hour wind speeds skews the outcomes as night time conditions are
usually calm. Detailed measurements are needed during the daytime hours of
operation when the wind tends to blow at higher speeds and when garbage is being
transported, dumped, moved and graded.

* One month (February, 2020) of graphing wind data is inadequate.

+ The applicant distinguishes dry litter from wet litter that ends up in the river.

This distinction is irrelevant. Mr. McPhillips has documented the significant
impacts of both types of litter upon his farm and accepted farm practices.
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* Wind roses, whether representing two or twenty years, do not provide granular
data. For the purpose providing site-specific data, they are of use only to show
seasonal directional wind patterns and wind speed averages.

* The directional ranges shown by the applicant’s wind roses support Mr.
McPhillips's observation that his farm location is particularly vulnerable to litter
carried downwind from the landfill.

* Using five-minute wind gust algorithms to average out wind speeds understates
the problem of brief, intense gusts that tend to create airborne litter which is
widely dispersed downwind in fan-shaped patterns by higher elevation thermals.

* Wind gusts and high winds sustained over five minutes can carry plastic bags and
other litter to the McPhillips Farm and other farms, even if such winds are not
sustained over 15 minutes.

* The 80 snapshot measurements on site were so limited in scope as to be nearly
useless, although they do show alarming, rapid variabilities in speed and direction.
The applicant and CSA made no attempt in their rebuttal to rectify or defend this
flaw in their study. The applicant and CSA have not performed detailed,
longitudinal studies on site. Without site-specific, granular data collected over time
using valid methodologies, they lack a database upon which could reasonably and
feasibly develop an effective, truly comprehensive litter control plan.

We thus find again that the applicant has not met its burden of proving by credible
and persuasive evidence that its CLCP will achieve the necessary compliance with ORS
215.296 with respect to windborne litter and the McPhillips farm.

2. If the Application Were to Be Approved with the Proposed Condition
of Approval, Could the Applicant Be Relied Upon to Faithfully and
Effectively Carry It Out?

This portion of our discussion is not essential to our decision, as we would come to
the same conclusion without going further. However, these points are still worth
addressing for the record.

First, the CLCP presents an extraordinarily complex plan, requiring nimble
execution and the successful training of generations of employees and independent
contractors for the 12-60 years of proposed additional life of the landfill. We simply do
not believe it reasonable or feasible that such execution and training could be carried out
to the extent required to achieve compliance with ORS 215.296 as to the McPhillips farm.
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Next, if Riverbend wanted to achieve the neighborliness it claims to seek, it could
have done so long ago. It could have activated conditions previously adopted by this
Board, and implemented the new condition proposed here. It has not done so.

With respect to our ability to rely upon the applicant’s commitments, we note
documentation from the U.S. Environmental Protection Agency describing ongoing major
problems with methane emissions at the Riverbend landfill. The record contains a 15-
page Notice of Violation to Riverbend, dated January 27, 2020, setting out violations of
the Clean Air Act from 2015 onward in the following categories:

1. Failure to Conduct Compliant Surface Emission Monitoring,
2. Failure to Ensure Monthly Cover Integrity,

3. Failure to Comply with Good Air Pollution Control Practices,
4. Failure to Monitor Well RVBD210 on a Monthly Basis.

This is the first time those violations have come to our attention. Now that they
have, Riverbend has told us that they are confidential and should not have seen the light
of day. None of this enhances our comfort level as to Riverbend’s willingness to fully
undertake compliance with its own proposed mitigation measures, whether or not it is in
fact feasible to carry those measures out successfully.

CONCLUSION AS TO THE PROPOSED CLCP AND
WINDBORNE LITTER ON McPHILLIPS FARM

We have fully reviewed the applicant’s CLCP and supporting materials. We have
also reviewed the testimony supplied by opponents, including detailed analysis based
upon actual experience and observation, and upon substantially more complete data
regarding area winds than that supplied by the applicant’s consultants.

On the whole, we find the evidence and argument submitted by opponents to be
more credible and persuasive. The applicant has simply not met its burden of proof. On
the issue of windborne litter impacts of the application before us, even were the
applicant’s CLCP to be fully carried out, we find that the applicant’s proposal would
force significant changes in accepted farm practices on the McPhillips Farm and
significant increases in the costs of those practices.
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B. Impacts of Other Landfill-related Litter upon McPhillips Farm

The following discussion is not essential to our findings or our decision, but we
will set it out nonetheless. The scope of LUBA’s remand is not limited to the wind-
carried litter discussed above. Rather, as we have noted, Mr, McPhillips provided
evidence of additional, significant litter impacts as follows:

(1) litter washed up due to periodic flooding around the landfill;

(2) litter that is transported by seagulls, crows and ravens that pick up trash on the
working face of landfill and then fly to the farm, where they pick it apart to extract
bits of food from plastic bags; and

(3) litter flying off garbage trucks onto the farm’s fields.

We find Mr. McPhillips’s testimony to be credible on these points. With respect to
litter from flooding, it is supported by written testimony from Kari Smith. With respect to
bird-carried litter, the applicant’s current falconers, Christian and Sabrina Fox, stated in
their email of July 9, 2020: "One of the problems caused by birds is the spread of waste
to surrounding farmland by Gulls and Ravens."

Upon review of the record materials, including Mr. McPhillips’s letter of July 7,
2020, we are persuaded that nuisance birds carry litter from the landfill to farm fields.
Aside from the impacts of litter being left in those fields, landfill gulls do significant
damage in rooting and grubbing on freshly planted grass fields. We have previously
found that expanding Riverbend’s falconry activity will eventually mitigate those
impacts. However, as Riverbend’s falconer has testified, the benefits will only accrue “in
the long term.” Accordingly, there will be some as yet unknowable period of time during
which the McPhillips Farm (not to mention the grass seed growers) will enduare
significant changes in accepted farm practices and significant increases in the costs of
those practices.

With respect to flood-borne garbage, the applicant’s final argument of July 30,
2020, includes the contention that "as evidenced by the photos in the record, the areas of
active filling will not occur where flood waters exist. Thus, there is no mechanism by
which waste will make it to the river to be carried to the McPhillips Farm." Riverbend
Final Argument at 4. We are not persuaded that this is the case. A photo in record dated
December 22, 2014, clearly shows portions of proposed Module 11 under water. This
photo was submitted as part of a letter from Friends of Yamhill County dated March 12,
2015, and again in this proceeding with Mr. McPhillips’s letter of July 7, 2020.
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In its final argument, Riverbend also contends that because the proposed modules
will be further from the McPhillips farm, bird-borne garbage will decrease: "the
opportunity for birds to carry full bags of waste as Mr. McPhillips suggest is even more
unlikely over this distance." Id. However, the question here is not whether that litter will
merely decrease, It is whether such landfill litter from those modules will continue to
cause significant impacts upon McPhillips’s accepted farm practices. The burden of
proof in this regard is upon the applicant. We find that this burden has not been met.

Mr. McPhillips’s testimony regarding the impacts of trash blown off or out of
trucks going to or from the landfill is supported by the referenced comments of Scott
Bernards.

In light of credible testimony from Mr, McPhillips, Marilyn Walster, and others
regarding the impacts of even very small amounts of trash, especially plastic, upon farm
practices in the production of crops such as hay and in the costs of those practices, we
find that each of the above three impacts forces significant changes in McPhillips’s
farming practices and the cost of conducting those practices in its own right. They are
also significant taken together, and taken in combination with the impacts of windborne
landfill litter described at length above. Again, while not essential to our decision, they
show that the applicant has not met its burden of proof, and form an independent basis for
denial.

C. Cumulative Impacts upon McPhillips Farm

With respect to cumulative impacts generally, we note here that the applicant
contends that the county’s prior findings 136-141, relevant to the “cumulative impacts”
issue on remand, were upheld by LUBA. We find that this is not the case. Instead,
LUBA held:

Findings 136-41 represent the county's cumulative impacts analysis.
FOYC argues that Findings 136-41 misconstrues the applicable law, and are
inadequate and not supported by substantial evidence. We generally agree that the
findings misconstrue the applicable law, and do not provide the kind of cumulative
impacts analysis that Von Lubken requires.

Some of the findings are extraneous to any meaningful cumulative impacts
analysis. [footnote omitted] Findings 139 and 140 are the only findings that
attempt to evaluate cumulative impacts in the manner suggested by Von Lubken.
Finding 139 notes, consistent with LUBA's Fon Lubken decision, that each of the
various alleged impacts are not necessarily additive or universal to all farms. * * *
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In Finding 140, the county finds that, for properties where multiple impacts
were alleged, the county has concluded that individual impacts are non-existent or
do not rise to the level of significance, and the farmers who alleged multiple or
cumulative impacts did "not explain how multiple insignificant impacts become
significant when viewed cumulatively." [footnote omitted] FOYC argues, and we
agree, that Finding 140, which is the only finding that purports to conduct any kind
of cumulative impacts analysis at all, is deficient. First, Finding 140 mentions only
the Frease farm, and does not discuss any of the other farms that alleged multiple
impacts, including McPhiilips, Redmond Noble, Double G Paints and Crescent
Farms. Even then, Finding 140 does not actually evaluate the cumulative impacts
of the two individual impacts identified on the Frease farm. Instead, Finding 140
faults the farmers involved for failure to explain how multiple impacts are
cumulatively significant. As FOYC argues, this essentially shifts the burden of
proof and explanation to the opponent/farmers. It is the applicant's burden to
demonstrate that individual insignificant impacts are not cumulatively significant,
and the county's responsibility to adopt findings that determine whether or not that
burden has been met. Moreover, the county cannot simply recite that individual
impacts, as conditioned, are insignificant, but must consider and determine
whether individual insignificant impacts, some of which may be additive and some
which may not be, are cumulatively significant with respect to each farm that
alleged multiple impacts to their farm practices. The county's findings fail to make
that determination.

As discussed above, we have affirmed the county's conclusions that
individual impacts, as conditioned, are insignificant. In some cases, our affirmance
rested heavily or entirely on the conditions that were imposed. Indeed, in
addressing litter impacts on the McPhillips farm, we concluded that it was a close
question, even considering the imposition of conditions. With respect to such
impacts, we did not fully address or affirm the county's initial conclusions that
even without conditions the impacts are insignificant. Therefore, on remand to
correctly apply the cumulative impacts test, the county should not take as a given
that all individual impacts are insignificant without conditions.

SDC, 74 Or LUBA 1, 35-37 (2016).

In his letter of July 7, 2020, Mr, McPhillips presents the following unrebutted
statement of facts regarding impacts upon his farm :
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In addition to the significant litter impacts that the garbage dump causes,
the landfill also causes other impacts which are currently significant, including; (a)
damage to newly seeded grass seed fields from gulls grubbing for worms; (b)
impacts to pheasant-rearing from noise and falcons; (c) impacts to chickens from
falcons.

Even if these impacts could be individually reduced below a level of
significance with conditions, taken together, they would still have a significant
impact on my farm practices (including costs), especially when added to the litter
impacts described above,

A) As I previously testified, we lose thousands of dollars a year in
destroyed grass seed, especially in newly seeded fields. Other farmers who grow
grass seed next to the landfill, including Paul Kuchne and Dave Kauer, have
previously submitted similar testimony. Seagulls destroy young crops by rooting
up the young grass starts as they look for worms, grubs and slugs. Large swaths of
young grass seed plugs are destroyed each winter.

As LUBA stated:

"There is abundant testimony, and no apparent dispute, that nuisance birds
as a whole presently cause significant changes in farm practices and
significantly increase costs on nearby grass-seed farms."

LUBA also held that:

"The intended effect of a more intensive falconry program is that, over time,
the winter nuisance bird population in the area will drop to a level that will
not be significantly greater than the population that would be present in the
absence of the landfill, If Condition 22 in fact can fix that shortcoming, then
the falconry program may be able to reduce nuisance bird populations
atfributable to the landfill to a level not significantly greater than would be
present in the absence of the landfill, in the manner that the falconer
predicted."

As WM's own falconer admits, the benefits of increased falconry would
only appear "in the long term." Even if the falconer's self-serving prediction
proves accurate, this forces me to endure continued significant impacts to my grass
seed for unspecified duration of time before the increased falconry would be
effective, based upon the opinion of WM's own expert. How many more
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thousands of dollars of losses while waiting would the county deem to be
insignificant?

Moreover, even if the falconry eventually reduces the number of dump gulls
that grub in my grass seed for worms, that will only reduce my losses, not
eliminate them. Even if these losses are eventually reduced to the point where on
their own, they are no longer significant, when added together, all my impacts and
losses will be continue to be cumulatively significant.

B) Until recently, I raised pheasants commercially as both meat birds and
game birds. As I previously testified, and as other evidence already in the record
demonstrates, pheasants are susceptible to noise and the back-up beepers used at
the landfill terrorized my pheasants, causing injury and losses. In addition, falcons
from the landfiil falconry hunted and terrorized my pheasants and chickens. I have
had to grant permission to the falconer to retrieve falcons that strayed to my
property to hunt my pheasants and chickens.

The county had imposed conditions requiring the landfill to change its use
of back-up beepers and requiring Riverbend to pay for netting over my pens.
LUBA concluded that together, these conditions were sufficient to reduce the
impact below a level of significance. (The second condition, requiring that
Riverbend pay for falcon-proof netting, would seem to be the sort of cost-shifting
condition that the Supreme Court said was inappropriate.)

I made the decision to abandon the pheasant operation after the last local
hearings, after finding a falcon in one of my pheasant pens and after the landfill
resumed its previous use of back-up beepers. I have suffered the loss of income
that this aspect of my farm generated, but I cannot consider resuming it until the
proposed expansion is off the table.

Even if the county considers this individual impact to pheasantry to be less
than significant, when added together, all my impacts and losses will be continue
to be cumulatively significant.

C) As I previously testified, falcons from the dump's falconry hunt my

chickens. On at least two previous occasions, the falconer has come over to my
farm asking for permission to retrieve his falcons, which I granted.
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Since that previous testimony, a falcon from the landfill falconry killed one
of my young, not fully grown chickens while it was in my fenced barnyard. The
falcon had a tracking device on it and the landfill's falconer admitted that it was
one of their birds.

Since then, I have had to keep my young chickens in the bam and out of the
barnyard. Keeping chickens in a fenced outdoor pen where they can scratch for
feed is an accepted farm practice. The landfill falcons have forced a change in this
accepted farm practice.

The loss of a chicken to a falcon is somewhat analogous to the dogs in the
field described by Representative Van Leeuwen and quoted approvingly by the
Supreme Court in its decision that preceded this remand hearing.

"An unmeasurable cost that really gets into this situation is the activity
associated with the dwelling if that person has a big dog, or even a little
dog, and then they run out through your field a number of times, you can't
really measure that cost, but you know there was a cost in shattered seed.”

Even if the occasional loss of a chicken, or their loss of use of the barnyard
was not deemed to be a significant impact on my farm practices, when added
together, all my impacts and losses will continue to be cumulatively significant.?

Through its counsel, Riverbend argues that the “Board can find, however, that
litter and bird impacts are not cumulative and, even if they are, that they remain
insignificant.” In letter of July 9, 2020, Mr. Brooks states:

First, there is no relationship between the impacts Mr. McPhillips alleges
from litter and those he alleges from nuisance birds. For example, the alleged litter
impact is that it forces Mr. McPhillips to change his haying practices during
harvest by having to pick out litter from his baler. In contrast, the impact alleged

? We also note Mr. McPhillips’s December 4, 2014 testimony in the initial record
relating to this application, quoted by LUBA in its 2015 decision in SDC:

We have had to resort to placing hundreds of 8-foot tall stakes adorned with
shimmering streamers to ward off the birds. These stakes work for the migratory
geese but seem to have little affect on the gulls. We lose thousands of dollars a
year in destroyed grass seed - especially in the years when we rotate in new
seedling crops.
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from nuisance birds is an increased cost of his grass seed operation as a result of
gulls pulling up starts. There is nothing "additive" about a change in cost to one
practice while planting and the change in a different practice while harvesting.
These alleged impacts occur at different locations, at different times, and are of
different natures (practice vs. cost).

In his closing argument filed July 30, 2020, Mr. Brooks states:

Second, Mr. McPhillips draws the simplistic conclusion that the presence of
multiple individual impacts result in cumulative impacts when those impacts are
considered together. But he never attempts to explain why this is. To the contrary,
the impacts Mr. McPhillips alleges are not additive. For example, Mr. McPhillips
explains that he experiences increased costs from purchasing new grass starts to
replace grass destroyed by geese, but the alleged impact to his chickens is that he
has to change his practice by keeping them in a covered building. Although
Riverbend disputes there is any impact to Mr, McPhillips' grass seed operation
from the landfill, any alleged increase in costs for grass seed simply has no
relationship or impact to his chicken practices. That is, no matter how much Mr.

McPhillips spends on new grass starts, the change to his chicken practices is
unaffected, and the two are not additive,

We explicitly reject the above reasoning. We return to LUBA’s holding regarding
cumulative impacts, set out above:

It is the applicant's burden to demonstrate that individual insignificant impacts are
not cumulatively significant, and the county's responsibility to adopt findings that
determine whether or not that burden has been met. Moreover, the county cannot
simply recite that individual impacts, as conditioned, are insignificant, but must
consider and determine whether individual insignificant impacts, some of which
may be additive and some which may not be, are cumulatively significant with
respect to each farm that alleged multiple impacts to their farm practices.

(Emphasis added.)

We find that the applicant has failed to adequately address the impacts described
by Mr. McPhillips under this standard. Tt has, in effect, once again engaged in improper
burden-shifting to an opposing party. Riverbend appears to double down on that burden-
shifting when Mr. Brooks states:
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Second, Mr. McPhillips draws the simplistic conclusion that the presence of
multiple individual impacts result in cumulative impacts when those impacts are
considered together. But he never attempts to explain why this is.

The burden for this analysis is upon the applicant, not Mr. McPhillips, and it has not
been met.

D. Cumulative Impacts upon Jennifer Redmond-Noble Farm

Jennifer Redmond-Noble alleges six distinct adverse impacts upon her farm
practices and the cost of conducting them. The record contains substantial evidence that
at the Redmond-Noble Farm, the landfill causes (and its expansion will cause) the
following impacts:

(a) inability to pasture newborn lambs due to landfill crows;
(b) increased lamb pneumonia and loss of lambs that cannot be pastured;
(c) increased use and cost of antibiotics use to treat pneumonia;

(d) increased feeding of hay to lambs and sheep to make up forless outdoor
grazing; and

(e) loss of planned farm stand and its income due to landfill odors; and

() litter impacts to leased ficlds along Highway 18 from plastic bags blowing off
garbage trucks.

Letters from Ms. Redmond-Noble in the current record summarize these multiple
impacts to her farm and explain that even if these impacts could be individually reduced
below a level of significance with conditions, taken together, they would still have a
significant impact on her farm practices and the costs of conducting them.

We note also that while the impacts flowing from nuisance birds may be reduced
“in the long term,” they will remain for an indeterminate period.

Finally, the DEQ odor study submitted by Ilsa Perse shows that the location of the
planned farmstand is tied with a location on the landfill itself for the most dump odor
detections of any of DEQ's sampling sites. This location had six times the number of
odor detects as Mr. Bacon’s farmstand location. (The location is location 16 on figure 4
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of the DEQ study. Table 3 of the study shows that the location not only had many landfill
odor detects, but that those odors were particular intense.

Accordingly, we find that the impacts described above will cumulatively force a
significant change in Redmond-Noble’s accepted farm practices and significantly
increase the cost of those practices. Riverbend has not met its burden of proving
otherwise.

E. Board Member Participation

At the Board’s meeting on July 9, 2020, Commissioner Starrett read an email from
a citizen suggesting specific grounds as to why Chair Kulla should recuse himself from
this proceeding, Mr. Kulla refuted the “facts” asserted in that email, stating that they are
simply not true.

In addition, Chair Kulla indicated a “potential conflict” because he is a farmer with
concerns about development on EFU land and in the floodplain. However, Mr. Kulla’s
farm is not on the South Yamhill River or downstream from the landfill, and he suffers
none of its ill effects. We thus find there is no potential conflict. No one challenged his
participation following this disclosure.

During the Board’s deliberations, Chair Kulla disclosed that his farm could be
impacted by the loss of farmland at the applicant’s site due to landfill expansion.
Commissioner Olsen recalled that the McMinnville City Council voted to stop sending
municipal waste to the landfill while he was a member. Both Chair Kulla and
Commissioner Olsen stated that they would nonetheless decide this matter impartially
based upon the record before them, and without conflict of interest, prejudgment, or bias.
We find that they have done so. Columbia Riverkeeper v. Clatsop County, 267 Or App
578 (2014).

In evaluating the evidence, we find no sufficient basis to determine that a conflict

of interest such as to prevent any members (or all members) of the Board from hearing
this matter under Oregon law is present.
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IV. CONCLUSION

For each of the reasons set forth above, taken separately and together, the Board
concludes that on the issues before us on remand from LUBA with respect to the

proposed landfill expansion, the applicant has failed to meet its burden of proof under
ORS 215.296 and YCZO 402.02(V).
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